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THE PRINCIPLE OF WAIVER REJECTED 
BECAUSE OF WRONG BY HIM WHO 
MAKES IT. 





The Supreme Court of Missouri co 
cedes that under federal controlling deci- 
sions waiver of liability of a carrier in inter- 
state commerce to its employee and mem- 
hers of his family riding on a pass is valid. 
But it holds that this rule does not apply to’ 
one who procures such a pass and rides on 
it as a member of such family, when in fact 
he is not such. Wentz vy. Chicago B. & O. 
R. Co., 168 S, W. 1166. 


In Charleston & W. C. Ry. Co. v. 
Thompson, 34 Sup. Ct. 694, there was a 
the 
leasing from liability as a condition to the 
use of a pass by an employee or any mem- 
ber of his family upon the ground that 


square upholding of stipulation re- 


Congress said the pass was a free pass and 
Congress meant what it said. While as it 
seems to us, this might have been con- 
strued as a mere form of speech when the 
carrier was really getting a guid pro quo 
for the transportation or it would not is- 
sue it, yet the decision was made on the 


A. 


theory of there being given a pass as a 
gratuity, conditions attached to its use 
were valid. 

If, therefore, one, pretending falsely or 
representing honestly that he is a member 
of an employee’s family, procures a pass, 
rides upon it and is injured, through negli- 
gence of the carrier, it would seem that 
scarcely would it lie in his mouth either to 
say that he knowingly. misrepresented or 
mistakenly believed, that he was a mem- 
her of such family. 

Yet the Missouri Supreme Court, on the 
theory that there was no estoppel in such 
a case, goes into a long dissertation to show 
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transportation used by the father of an em- 
ployee was rightful, because ordinarily : 
father is not to be deemed a member of a 
son’s family. 

But what has all of this to do with the 
question of the condition in a_ paper 
really used as a pass being valid or not? 
The carrier has the power to issue a free 
pass to any one it sees fit, but if it issues it 
to one not entitled to receive it, it lays 
itself open to the penalty prescribed by the 
Hepburn Act and no one but the United 
States can take any cognizance of its 
wrongful act. 

A question of this kind is very like that 
of a corporation violating its charter, as to 
which only the State has the right to take 
any exception. Or, again, it has some re- 
semblance to the defense set up against an 
account for goods, wares and merchandise 
sold by a monopoly, as to which the Su- 
preme Court has held there is no defense. 
In other words, one buying goods from a 
monopoly under the anti-trust act cannot 
hold or use the goods without paying for 
. them, because the statute has not specific- 
ally denied to the monopoly the right to sue 
therefor: > 

The principle in the use of a pass and be- 
ing bound by its stipulations proceeds even 
a fortiori to that held in the cases we have 
just alluded to, because the violation by a 
carrier in its isstte involves merely the 
violation of a regulation of a carrier in 
commerce. It is a mere infraction of one 
of the rules in the doing of business as to 
which the carrier may have been acting 
honestly in cases where he has the right to 
In this sense the 
be, 


exercise his judgment. 
pass is valid and the carrier may 
mulcted for its wrong issuance. is 

But there is another theory that seems to 
prove that the offer of the pass in evidence 
was wrongfully rejected, and that is it 
tends to show that plaintiff was not a pas- 
senger but a trespasser on defendant’s 
train and as to him the defendant was only 





that the ofter in evidence of a pass as the 


liable for gross or wanton negligence, 
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The facts in the case show that plaintiff 
sued as a passenger and the pass to one not 
entitled to use it would seem to be ‘some 
evidence he was not such. To use it when 
obtained by misrepresentation would seem 
about equivalent to the user pretending to 
be the person to whom it was issued, when 
in fact he was some other person. 

The injury in this case was not wanton 
but it arose from the train starting as the 
plaintiff was about to alight, and yet the 
case is treated all through as being for in- 
jury to a passenger, as to whom the high- 
est degree of care is required. 

It may be said, in conclusion, that the 
court may not have been in error in not 
deeming the plaintiff a trespasser on de- 
fendant’s train, because defendant seems to 
have accepted the theory that he was a 
passenger and by no proper instructions 
presented the theory of plaintiff being a 
trespasser, indeed, it asked instructions on 
the theory of plaintiff being a passenger. 
Nevertheless, it does seem to us, that if 
the pass was good enough to make plain- 
tiff a passenger, it was good enough to 
carry the stipulations against liability. If 
this theory was rejected, the case ought to 
have been pitched on the theory that the 
plaintiff was a trespasser. He ought to 
have been made to assume the one or the 
other status. 








NOTES OF IMPORTANT DECISIONS 





INSURANCE—ACCIDENT ARISING OUT 
OF SLIPPING IN CRANKING AN AUTOMO- 
BILE.—In Preferred Accident Ins. Co. v. Pat- 
terson, 213 Fed. 595, the Third Circuit Court 
of Appeals considers the question of death be- 
ing traceable to accident within a policy re- 
quiring that it result “directly, independently, 
and exclusively of any and all other causes, 
from bodily injury effected solely through acci- 
dental means.” The alleged accident occurred 
from deceased losing his footing and slipping 
while trying to crank his automobile and fall- 
ing so as to be so seriously injured that death 
resulted. : 

After saying that the jury had resolved all 
the facts against the company of there being 


a concurring cause of the death of decedent, 
the Court says: 

“We agree that, when a man is injured while 
doing merely what he intends to do, he is not 
injured by any accident, unless the course of 
his action has been interrupted or deflected by 
some unforeseen and unintended happening. 
To illustrate trom the facts before us: since 
the deceased was attempting to start the en- 
gine of his ear by turning the crank, whatever 
injury he might sustain from the ordinary strain 
‘of that operation would properly be regarded 
as a result of what he intended to do, and, 
therefore, would not be accounted accidental. 
But we can hardly suppose that he intended to 
slip and fall in the course of the cperation, and, 
therefore, if he did slip and fall, and sustained 
injury as the direct result thereof, the happen- 
ing would be unforeseen and unintended and 
the injury would be accidental.” 

The language the Court uses to show how an 
accident may arise out of the attempt to do 
a certain thing is not very definite and the il- 
lustration narrows the generalization mislead- 
ingly close. As to the slipping and falling, so 
we might suppose would be the failure to zrip 
the handle of the crank, so that it was caused 
to fly back and cause injury. Indeed, it is hard 
to get away from the thought that about any 
injury, outside of a strain in doing a certain 
thing, if unforeseen, might be deemed an acci- 
» dent. 

So far as the slipping and falling in this case 
is concerned, it might be urged that just as one 
should be careful how he attempted to crank 
an automobile, so he should be careful on what 
sort of ground he should stand in making the 
attempt. In other words, the result being un- 
foreseen and unintended, should not be the sole 
test of an occurrence being accidental, but ad- 
ditionally, it should be inquired whether it 
ought to have been foreseen. 





INTERSTATE COMMERCE—LIMITATIONS 
ON VALUE OF TRUNK SHIPPED BY EX- 
PRESS WHERE NO VALUE IS STATED.— 
Oklahoma Supreme Court holds that where a 
shipper delivered to an express company a 
trunk which was stated to be very valuable and 
il was lost in carriage, recovery was not lim- 
ited to $50, where plaintiff was not asked for 
a more specific declaration, nor did he re- 
quest a lower rate than would have been 
charged on its true value. Am. Exp. Co. v. 
Merten, 141 Pac. 1169. 

It seems to us that this decision is in the 
teeth of Boston & M. R. Co. v. Hooker, 34 Sup. 
Ct. 526, discussed in 78 Cent. L. J. 381. 

In the Hooker case the trunk lost was that 





of a passenger, while in the Merten case it 
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was of a trunk sent by express, but there is in 
effect, precisely the same stipulation of a min- 
imum charge with a maximum of loss, unless 
there is declaration of a higher value and a 
payment of the excess rate on such value. 

In the Merten case it is urged that the ex- 
press company took the trunk with the duty to 
inquire as to the higher value and willingness 
on plaintiff’s part to pay the excess, as the bag- 
gage was to be collected for when delivered. 

We cannot see how the shipper could sup- 
pose the company would require any other 
than the minimum fee, because it had no in- 
formation upon which to base any higher 
charge. It agreed to deliver promptly and 
could not withhold the property at the end of 
the route, to have it opened and examined so 
that value might be ascertained. 

Furthermore, at the taking of the trunk for 
carriage, it is a matter of indifference to the 
carrier what valuation would be put upon it. 
At the end of the route it is to its interest to 
claim and charge for the highest value, and 
the interest of the shipper to contend for a 
low valuation. Surely, therefore, the statute 
meant upon a valuation declared at the time 
of shipment, and if no specific value was stated, 
the carrier had a release above the minimum 
it stated. If the Hooker case does not decide 
this, it is hard to say what it does decide. 








THE LAW’S DELAYS DUE ‘TO 
FAULTY ADMINISTRATION OF 
THE LAW BY INDIVIDUAL 
JUDGES. 





We hear frequently the expression, “De- 
lays of the law,” and this is understood to 
mean that the causes submitted to the courts 
for judicial determination are provokingly 
put off by the law. That construction is 
misleading, for it is the policy of the law 
to apply itself immediately to the redress 
of every wrong as application is made for 
such remedy, and that without delay. Then, 
what is the real cause that gave rise to the 
above expression ? 

Making no personal application nor in- 
tending to make any personal criticism upon 
any court, we may truthfully say that the 
fault is the administration of the law by 
the individual judge. Ninety per cent of 
the useless delay is in consequence of the 





presiding officers wanting in executive acu- 
men or waiting with “ear to the ground” 
for an expression of public sentiment and 
feeling for the “public pulse.” And after 
the case is tried and a verdict is returned 
all efforts to secure a new trial are over- 
ruled, and in order to get a “square deal,” 
appeal is resorted to, all because the verdict 
received popular approval, although con- 
trary to every principle of law and evi- 
dence. 


This follows as the legitimate offspring 
of the tenure of office depending on the 
good will of the people who know little or 
nothing of the principles and who are whol- 
ly unmindful that the same application of 
those principles with the parties on reverse 
sides would be by them condemned without 
limit. 

Then follows the disturbing heresy of re- 
call which is now tending to disturb the ju- 
dicial poise and not calculated to better 
present conditions, but makes the courts 
sit up and take notice, if there is any anx- 
iety to be returned to a place on the bench. 
It stretches the judicial ermine, favors are 
granted, courtesies are extended, causes 
are delayed, all to appease the clamor of 
the fellows who have the goods to deliver 
on election day and all these are called the 
“delays of the law,” when, in truth, they 
are a violation of both the letter and spirit 
of the law. 


In one county you will find the judge 
dispatching the business of the court with 
an independence and a regard for rights 
and wrongs that excites admiration for 
the sacred rights of persons and property, 
while in an adjoining county you will find 
the court catering, vascillating, taking un- 
der advisement and angling for the ex- 
pression of opinion of some one who can 
“deliver,” and when the ruling-is announced 
it clearly indicates its bastard character. 
At the end of the time the former of these 
two will probably return to the practice and 
the latter retained on the bench. The first 
is a lawyer, the latter a politician. 
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But what is to be the remedy? I am not 


called on for that at this time.* 
M.S. Wuittey. 
Harrisburg, I}. 


[*We should be interested in knowing what 
Mr. Whitley’s idea is of an appropriate remedy. 

Some lawyers believe the frequency of pop- 
ular elections produce bad judges and that life 
tenure or long terms are preferable. 

The primary method of election has been pro- 
posed, but is declared to be a failure. In a 
recent judicial primary in St. some of 
the successful candidates are regarded as being 
better politicians than lawyers. 


Louis, 


The non-partisan judicial convention is pro- 
posed, but its success as a remedy is not yet 
proven. 








AVIATION AND TRESPASS. 


The recent case in the French courts 
where two aviators were mulcted in dam- 
ages for injury done to property in the 
course of a flight—or possibly, more cor- 
rectly, at its termination—calls our at- 
tention to our own law on the subject. As 
vet, no important case has come before our 
courts to test the rights of the landowner 
on the one hand and the aviator on the oth- 
er. This is perhaps a little surprising as the 
practice of aviation has been in vogue now 
for some the 
craft in use has been steadily increasing. 


years, and number of 
That there are questions of lew to be de- 
cided is not to be doubted. Circumstances 
have never previously been such as to call 
these rights into question. We propose in 
this article to examine the rules of law by 
reference to which these rights must event- 
ually be decided—to state, in other words, 
the landowner’s rights as against the avi- 
ator, and the aviator’s rights as against the 


landowner. 


When an aviator alights in a man’s field, 
the latter, in ninety-nine cases out of a hun- 
dred, is exceedingly pleased with the com- 
pliment unintentionally paid him. He us- 
ually puts his field at the aviator’s disposal. 
He offers help, petrol, water, information 


air. 





and advice, and everything else which may 
The aviator is 
He 
is merely a licensee by implication. The 
owner of the field submits to the conse- 
quences of the unexpected arrival, not only 
without protest, but with pleasure. If the 
neighbors throng in upon him, his pleasure 
If a representative of the 


or may not be of service. 
no trespasser in such circumstances. 


is not lessened. 
press insists upon interviewing him, he sub- 
to this without demur. 
And why not? 
elty. There is 
sensation. But the novelty will, in 
It is then that persons 


mits consequence 
Because aviation is a nov- 
excitement, interest, and 
course 
of time, wear off. 
will cease to look upon the uninvited gtest 
with the same enthusiasm for the past-time 
sport or occupation of aviation. The dam 
age done in alighting will receive more at- 
tention. The flow of hospitality will be 
more stinted. There will be the question 
who is to pay for this, and who is to pay 
for that? It is no slur upon the English- 
man’s sense of fair give-and-take, nor on 
his hospitality, to predict that in course of 
time a line of judicial authorities will come 
into being, defining the rights, obligations, 
and duties of the aviator in relation to the 


property of persons over which he flies. 


We shall, in the first place, consider the 
right of the aviator to fly over the lands of 
private owners. We shall consider, in oth- 
er words, the aviator’s title to the use of 
the air. 

Before the days of aerial navigation 
there was little occasion to question the 
soundness of the old maxim of our law, 
Cujus est solum ejus est usque ad coelum. 
“Land hath, in its legal significance, an in- 
definite extent upwards as well as down- 


wards,” says Blackstone, citing the maxim 
just quoted; “therefore, no man may erect 
any building, or the like, to overhang an- 
other’s land”: see Blackstone’s Commen- 
taries on the Laws of England, Book 2, p. 
18 (1791 


way of looking at things. 


ed.). This was a convenient 
It suited the ex- 
igencies of life when flying was unthought 


of; but it has the vice of misleading the 
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unwary into the assumption that thefe is. 
as it were,.a column of territory extend- 
ing upwards to an indefinite height, which 
territory cannot be rightfully traversed by 
another Sir William Brett, 
when Master of the Rolls, observed in his 
judgment in the case of Wandsworth Board 
of Works v. United Telephone Company, 
51 L. T. Rep. 148, 13 O. B. D.904, at p. 913, 
the phrase is a fanciful one, just as fanci- 


party. .As 


ful.as the old sister maxim, Cujits est solum 


ejus est usque ad inferos. 


Now, what was the foundation for the 
conception? Probably no better explana- 
tion can be given than that given by Lord 
Coke, who cites three cases in the old Year 
Rooks in support of the accuracy of the 
maxim, Coke attributes the rule of law em- 
bodied in the two maxims to the preponder- 
art importance of the land’s surface over 
all the other elements. “This element of 
the earth,” he says (Co. Lit. 4a), “is pre- 
first and 
principally because it is for the habitation 


ferred before the other elements: 


and resting place of man; for man cannot 
rest in any of the other elements, neither in 
the water, air, or fire.” He then proceeds 
to liken the earth’s surface to the suburbs 
a simile with which perhaps 





of Heaven 
everyone would not be agreed, although it 
might be recommended to the attention of 
some of our After pointing 
cut that the earth serves man with all his 
worldly necessities, net only with his food 


politicians. 


and substance, but with the precious and 
other metals, and many other things of 
profit, ornament and pleasure, he concludes: 
“And lastly, the earth hath in law a great 
extent upwards, not only in water, but of 
air, and all other things even up to Heav- 
en.” Whatever may be said of Coke's 
“crabbed pedantry,” it must be admitted 
that his Lordship, in his treatment of this 
subject, goes to the very root and basis of 
the conception, It is the invasion. of man’s 
rights of ownership in the earth that the 
Land is the subject-matter 
The air is a mere ad- 


law protects. 


of the ownership. 
junct. 








Trespass is the wrongful physical inter- 
ference with the subject-matter of anoth- 
er’s ownership. Does air above a man’s 
land so partake of the nature of substance 
that a person traversing it commits a tres- 
pass? The answer is clearly in the nega- 

“T do not. think,” said Lord Ellen- 
Rudd (1815), 4 
Camp. 219, “it is trespass to interfere with 
the column of air superincumbent on the 
I ani by no means prepared to 
say that firing across a field in vacuo, no 
part of the contents touching it, amounts 
to a clausum fregit.’ That was a case 
where the defendant had nailed to his own 
wall a board overhanging the plaintiff’s 
close. Referring to the board in question, 
his Lordship said: “If this board over- 
hanging the plaintiff’s garden be a trespass, 
it would follow that an aeronaut is liable 
to an action of trespass quare clausum 
fregit at the suit of the occupier of every 
field over which his balloon passes in the 
course of his voyage. If any damage arises 
from the object-which overhangs the close, 
the remedy is by an action on the case. 


tive. 
borough in Pickering v. 


close. .... 


In the case of Kenyon y. Hart (1865), 
6 B. & S. 249, Lord Blackburn (then Mr. 
Justice Blackburn) referred to what he de- 
scribed as the old query of Lord Ellen- 
borough as to a man passing over the land 
of another in a balloon, and to Lord Ellen- 
borough’s doubts as to whether trespass 
would lie for it. “I understand,” said 
Lord Blackburn, “the good sense of that 
doubt, though not the legal reason for it.” 


It is not proposed to enter into an elab- 
orate discussion of the distinction between 
trespass, trespass on the case, and nuis- 
ance. Such a discussion would involve a, 
Giscursion into remote antiquity. It may, 
however, be stated that trespass quare 
clausum fregit, the material form of tres- 
pass as regards the infringement of the 
rights of a landowner, was a wrong com- 
mitted by interference with the physical 
possession of land. As was pointed out by 
Mr. Justice Littledale in the case of Cubitt 
v. Porter (1828), 8 B. & C. 257%, in tres- 
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pass the breaking and entering into or upon 
the land is the whole gist of the action. 
Actual damage or loss to the owner had 
nothing to do with the giving of the right 
of action. It is otherwise in the case of 
the wrong of private nuisance. In the lat- 
ter case detriment is of the essence of the 
action. “An action of nuisance,” said Lord 
Justice Vaughan Williams in the compara- 
tively recerit case of Kine v. Jolly, 92 L. 
T. Rep. 209, (1905), 1 Ch. 480, at p. 487, 
“is different from an action of trespass. 
An action of trespass is the action which 
was brought where the body or the land 
of a person had been invaded. An action 
of nuisance is the action which was brought 
where there was no invasion of the prop- 
erty of somebody else, but where the wrong 
of the defendant consisted in using his 
own land so as to injure his neighbor’s.” 


The reader is, no doubt, familiar with 
some of the most common forms of private 
nuisances. The case of the infringement 
of privileged lights is one. So also is the 
creation of noxious fumes and gases. Brick- 
burning on neighboring land, noises from 
an adjoining factory, and vibration caused 
by machinery are all familiar cases of ac- 
tionable wrongs on the ground of nuisance. 
In such cases, and, indeed, in ninety-nine 
out of every hundred cases, the cause of 
trouble emanates from one property to the 
detriment of the owner or occupier of an 
adjoining property. But it by no means 
follows that two tenements are necessary 
for every case of a private nuisance, al- 
though the dictum of Mr. Justice Vaughan 
Williams quoted above, and, indeed, many 
cther dicta on the subject, would lead to 
that conclusion. No, a private nuisance 
may be caused where there is only one 
tenement concerned, viz., the tenement be- 
longing to the aggrieved party. 

This proposition, that there may be an 
actionable private nuisance where there is 
only one tenement, is established beyond 
doubt by the case of Lyons and Sons v. 
Wilkins, 79 L. T. Rep. 709, (1899), 1 Ch. 
255. That was a case where persons 





watched and beset the premises of the 
plaintiff company. The Court of Appeal 
(Lord Lindley, then Sir Nathaniel Lind- 
ley, and Master of the Rolls and Lords 
Justices Chitty and Vaughan Williams) 
held that this besetting and watching con- 
stituted an actionable nuisance at common 
law, for which an action on the case would 
have lain. “The truth is,” said Lord Lind- 
ley, “that to watch or beset a man’s house 
with a view to compel him to do, or not 
to do, what is lawful for him not to do, or 
to do, is wrongful and without lawful au- 
thority unless some reasonable justification 
for it is consistent with the evidence. Such 
conduct seriously interferes with the ordi- 
nary comfort of human existence and ordi- 
nary enjoyment of the house beset, and such 
conduct would support an action on the 
case for a nuisance at common law.” Lord 
Justice Chitty also gave it as his opinion 
that the acts of watching and besetting the 
premises with a view of persuading em- 
ployee’ constituted a nuisance at common 
law. “True as it is,” said his Lordship. 
“that every annoyance is not a nuisance: 
the annoyance must be of a serious charac- 
ter, and of such a degree as to interfere 
with the ordinary comforts of life,” Lord 
Justice Vaughan Williams said that at com- 
mon law watching and besetting, apart 
from the law of conspiracy, might or might 
not be so conducted as to amount to a nuis- 
ance. 


The form of property most susceptible to 
a nuisance is a dwelling house. Hence the 
great majority of cases wherein the court 
has laid down definitions of nuisance are 
cases where discomfort has been caused in 
the use and enjoyment of buildings, and 
these definitions reflect this fact by compris- 
ing references to buildings. Indeed, the 
best definitions contained in our reports 
all contain some reference to the use and 
enjoyment of dwelling houses. Probably 
no better summary of these definitions can 
be given than that laid down by Lord 
Romilly in Crump v. Lambert, 15 L. T. 
Rep. 600, L. Rep. 3 Eq. 409, at p. 413. 
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“The real question in all the cases,” said 
his Lordship, “is the question of fact, viz., 
whether the annoyance is such as material- 
ly to interfere with the ordinary comfort 
of human existence.” But it is abundantly 
clear that a nuisance may be caused by an 
interference with the enjoyment of land 
apart from any question of inhabitancy. 
This is shown, for instance, by what we 
may describe as “water cases”’—cases of 
pollution of streams, and the damming back 
of water, causing flooding, and other incon- 
veniences on the plaintiff’s land. To these 
may be added interference with private 
rights of way, and the celebrated case of 
St. Helen’s Smelting Company v. Tipping 
(1865), 11 H. L. Cas. 642, where the car- 
rying on of copper smelting operations re- 
sulting in the injury to a neighboring own- 
ers hedges, trees, shrubs, fruit and herb- 
age, and in injury to his cattle, was held to 
be a nuisance. 


The legitimate deductions which may 
be properly drawn from the foregoing ob- 
servations are as follows: First, the land- 
owner can, in the nature of things, have an 
ownership of the space above his land and 
consequently the mere passage of an aero- 
plane or balloon or other air craft over land 
does not and cannot amount to trespass. 
Secondly, if any wrong he done, it must be 
a question only of nuisance. 

Before leaving this branch of the subject 
some observations ought to be made with 
regard to the cases touching the question 
of the ownership of the superincumbent 
air. As the reader will have already gath- 
cred from the foregoing remarks, we take 
the view that there can be no ownership of 
the space over a man’s land. He may own 
evervthing upon it, and, if other persons 
seek to appropriate it, he may take action 
on the ground of nuisance, but ownership 
of mere air space there cannot be. The 
following cases, which in the main support 
this view, touch on the subject, and ought, 
therefore, to receive some attention, for it 
must be remembered that most of the sub- 
ject-matter of this article is necessarily con- 








jectural, so the decisions for and against 
our views ought to be placed before the 
reader, 


The conception that the space over a 
man’s land usque ad coelum so partakes of 
the nature of territory as to be the sub- 
ject-matter of ownership permeates the 
judgment of Vice-Chancellor James in Cor- 
bett v. Hill, 22 L. T. Rep. 263, L. Rep. 9 
Eq. 671. In that case there were two con- 
tiguous houses in the city of London— 
house A and house B. A first-floor room 
in house A projected over the ground floor 
—that is to say, over the ground floor 
boundary of the two houses. A vault under 
the basement floor also projected, so as in 
part to underlie the basement floor of house 
B. The two houses had belonged to the 
plaintiff, who conveyed house B to the de- 
fendants. The plan on the conveyance was 
of the ground floor. The defendants pulled 
down house B and were about to erect a 
new house, and they proposed to build 
above the projecting room, house A, in 
accordance with the plan—that is to say, 
they proposed to enter (as it were) upon 
the column of air or space above the pro- 
jecting room. The plaintiff commenced 
proceedings to restrain them from doing so. 
The learned Vice-Chancellor dismissed the 
bill. “The ordinary rule of law is,” said 
his Lordship, “that whoever has got the 
site is the owner of everything up to the 
sky and down to the center of the earth. 
But that ordinary presumption of law, no 
doubt, is frequently rebutted, particularly 
with regard to property in town, by the 
fact that other adjoining tenements, either 
from there having been once a joint owner- 
ship or from other circumstances, protrude 
themselves over the site. The question 
then arises, whether.the protrusion is a 
diminution ‘of so much of the freehold, 
including the right upwards and down- 
wards, as is defined horizontally by a sec- 
tion of the protrusion; or whether such a 
portion only is carved out of the freehold 
as is included between the ceiling of the 
room at the top and the floor at the bot- 
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tom. In my opinion the protruding room 
here affects only a diminution of the last- 
mentioned character,’ His Lordship con- 
cluded by stating that the order would be 
that, the court being of opinion that the col- 
umn of air over so much of the room as 
projected over the site of the ground floor 
conveyed to the defendant passed to the 
latter, the bill should stand dismissed. 


In Laybourn y. Gridley (1892), 2 Ch. 
53, Mr, Justice North expressed the view 
that if a building overhanging adjoining 
premises was conveyed by the common 
owner by reference to the ground floor plan, 
the grantor would not be entitled to raise 
the height of the overhanging portion of 


the building. 


In Finchley Electric Light Company v. 
Finchley Urban District Council, 88 L. T. 
Rep. 215, (1903), 1 Ch, 437, Mr. Justice 
Farwell, taking the view that under the 
circumstances of the case the fee simple of 
the soil of a roadway was vested in the 
highway authority, refused to grant an in- 
junction to restrain that authority from cut- 
ting the wires of an electric lighting com- 
pany which the latter had carried (at a 
considerable height) across the roadway. 
“The plaintiffs had no right,” said his 
Lordship, “to take their wires across the 
portion of the atmosphere which lies above 
this piece of land belonging to the defend- 
ant council.” The Court of Appeal, how- 
ever, reversed this decision on the grounds 
that the fee simple of the soil was not 
vested in the highway authority, but that 
the highway was only vested in them in 
the usuai way, and that as the wires did not 
interfere with the user of the roadway, as 
a highway, the authority could not inter- 
fere with them. Previously to this decision 
the Court of Appeal in Wandsworth Board 
of Works v. United Telephone Company, 
supra, had held that a statutory authority 
in whom a road was vested as a highway 
could not object td the carrying of a wire, 
30 feet above the ground, across the high- 


way. 





Up to this we have been considering 
only the question of the legal aspect of 
mere passage over another’s land. Pass- 
ing now to the question of alighting where 
contact actually takes place, it would ap- 
pear that the uninvited entry of an aero- 
naut is a trespass in the strictest and most 
technical sense. As we have already pointed 
out, the mere shooting across another's land 
would not, in the opinion of Lord Ellen- 
borough, have constituted a trespass quare 
clausum fregit. This the view his 
Lordship took in the case of Pickering v. 
Rudd, supra. But if the shot fell on the 
soil of that land, the learned judge thought 
“T once had 


was 


that trespass would have lain. 
occasion,” said his Lordship, “to rule upon 
circuit that a man who, from the outside 
of a field, discharged a gun into it, so that 
the shot must have struck the soil, was 
guilty of breaking and entering it. A very 
learned judge, who went the circuit with 
me, at first doubted the decision, but ! 
believe he afterwards approved of it, and 
that it met with the 
of those to whom it was mentioned.” 


general concurrence 


It seems, indeed, quite clear on general 
principles that once there is any physical 
contact with the land, or with the buildings, 
erections, trees, or herbage standing or 
growing on the land, there is trespass. 
Where there is no physical contact, but the 
enjoyment of property is interfered with 
by, for instance, the frightening of horses, 
or even the frightening of persons of ordi- 
nary courage by the close proximity of air- 
craft, it cannot be doubted the court’s inter- 
ference could be obtained to restrain an- 
noyance by such causes, and that an action 
would lie for damages caused by and direct- 
ly attributable to the flight of an aeroplane 
over a man’s property. 

One point may be added in conclusion. 
At common law the public—that is to say, 
such members of the public who are afloat 
-—have a right in times of peril to land on 
the seashore irrespective of the question of 
ownership. That is an ancient right ancil- 
lary to the equally ancient public right of 
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navigation, and is paramount to all private 
rights of ownership. As Lord Hale has 
said (De Portibus Maris, p. 53), in a case 
of necessity, either from stress of weather, 
assault, or pirates or want of provisions, 
any ship might put into any creek or haven. 
“All places in the case of necessity are 
see the judgment of Mr. Justice 
Holrovd in Blundell v. Catterall (1821), 
5 B. & Ald. 268, at p. 295. It would. not 
he a great stretch of principle were the 
common law to extend the same protection 
to those who navigate the air instead of 
and find themselves for, some un- 


ports = 


the sea, 
foreseen cause forced to descend as best 
they can. 

Finally, we may add that the principles 
of our own law cannot be easily adapted 
to the new condtions brought about by the 
development of aerial navigation. When 
the number of air craft have increased, 


and the novelty has worn off, Parliament: 


will necessarily have to take in hand the 
codification of the respective rights of the 
landowner on the one hand and aviator on 


the other—Law Times. 








FRAUDULENT CONVEYANCES — SUBSE- 
QUENT CREDITORS. 

TOLEDO, B. G. & S. 

TION CO. (No. 14160.) 


TRAC- 


Supreme Court of Ohio. Dec. 19, 1913. 





106 N. E. 18. 
(Syllabus by the Court.) 
An incorporated company made a conveyance 
of all its property, including its franchise. At 


the time of the conveyance, the plaintiff had a 
valid cause of action against it for personal 
injury caused by its negligence, upon which he 
brought his action, after the conveyance, and 
recovered judgment for $1,250. Held, he is a 


subsequent creditor, and in a suit by him: to 
subject the property thus transferred into the 
hands of the purchaser to the payment of his 
judgment, the transfer will be set aside only 
upon proof of the grantor company’s actual in- 
tent to defraud its creditors, 


WILKIN, J. (after stating the facts as above 
and here omitted). It is apparent from the 
foregoing statement of acts and of the alterca- 


“weight of the evidence. 





tion between the parties that the contention 
narrows down to two questions of fact, name- 
ly: (1) Whether the plaintiff was a creditor 
of the Fremont Company at the time of the 
sale of its property to George B. Kerper and 
his associates; (2) Whether the sale was a 
bona fide transaction for a valuable consid- 
eration, or a mere collusive transfer of title 
to a reorganization of the vendor company in 
fraud of its creditors, or a consolidation of the 
Fremont railway with the Findlay street rail- 
way by a merger of those two companies into 
a consolidated company under a new name 
known as the Traction Company. 

It is unnecessary to consume time and space 
with a commentary on the facts. It is suf- 
ficient to say that this case was heard twice in 
each of the courts below. It comes to this 
court upon error to the judgment of the Court 
of Appeals rendered January 18, 1913. 

One of the errors’ alleged in the Court of 
Appeals was that the common pleas court on 
a second trial refused “to follow the opinion 
and judgment of the Circuit Court of Lucas 
County, Ohio, rendered and entered on sub- 
stantially the same evidence, in the former 
proceedings in error herein.” The Court of 
Appeals reversed the judgment of the common 
pleas court for the reason that the decision 
and judgment of the latter court is against the 
And the plaintiff as- 
signs here as one ground of error that the 
Court of Appeals has no power to reverse for 
that reason; the circuit court having once re- 
versed for that reason. 

[1-3] An excerpt from the unanimous opin- 
ion of the court, rendered by Wildman, J., will 
exhibit the view that court took of the case: 

“Both the circuit court and the judge of the 
common pleas court, to whom the cause was 
submitted without a jury, seem in accord as to 
the good faith of the transaction, so far as the 
Traction Company is concerned, and there is 
not much attempt to charge the Fremont Com- 
pany with such actual fraud. The trial judge, 
however, as we gather from his opinion, which 
has been transcribed and filed with the briefs 
of counsel, takes the view that by virtue of 
section 8618 of the General Code, the transac- 
tion between the companies was a conveyance 
constructively in fraud of creditors of the gran- 
tor, the Fremont Company. * * * While it 
was not embodied in an entry making separate 
statements of fact and law, we feel justified in 
considering it as an expression of the ground 
upon which the judgment was rendered. * * * 

“The question which addresses itself to us 
is whether Pfisterer, at the time of the convey- 
ance by the Fremont Company to the Traction 
Company, was a ‘creditor’ within the meaning 
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of that part of the statute of frauds embodied 
in the section of the General Code relied upon 
by the trial court, and to which reference has 
already been made. * * * The current of 
authorities is unbroken that, as to subsequent 
creditors, transfers will be set aside only upon 
proof of actual intent to defraud. In the case 
of Evans et al. v. Lewis, 30 Ohio St. 11, the 
third paragraph of the syllabus is as follows: 
‘One having a valid cause of action, sounding 
in tort, against such grantor, at the time of 
such conveyance, upon which an action was 
subsequently brought and judgment recovered, 
is to be regarded as a subsequent creditor.’ * * 


“In White v. Gates, 42 Ohio St. 109, the case 
of Evans vy. Lewis was cited approvingly with 
the statement that the fact that an action was 
pending for damages at the time of the sale 
and the transfer of the property was immaterial. 
The case of Evans v. Lewis was again followed 
in Stuard v. Porter, 79 Ohio St. 6 (85 N. E. 1062). 
The circuit court of this county has also had 
occasion to pass upon the question with the 
same holding. Detwiler v. Louison, 10 O. C. D. 
95, 97. 


“That the conveyance might be attacked, if 
made with the intent to defraud subsequent 
creditors, is, of course, true, but to establish 


such intent the burden is upon the party as- | 


serting it, and it is not apparent in the case at 
bar that that burden has been sustained. * * * 
Indeed, it is clearly indicated by the record 
that all existing creditors whose claims 
amounted in the aggregate to some $70,000, in- 
cluding some claims then in litigation, were 
taken care of in the transaction. There is no 
suggestion that the Traction Company partici- 
pated in any fraudulent intent, even if it ex- 
isted in the minds of the Fremont Company 
or the persons arranging the transfer. * * * It 
is almost inconceivable that such a transfer 
as that of the entire assets of the Fremont 
Company, amounting to over $200,000 in value, 
would be made for the purpose of avoiding 
payment of this one comparatively small claim. 
In our view of this case, it is of no moment 
that the transfer was made by a corporation 
instead of an individual. Numerous authorities 
might be cited in support of this opinion, but it 
is hardly necessary. Attention may, however, 
be called to the case of Graham v. Railroad 
Company, 102 U. S. 148 [26 L. Ed. 106], and 
especially the discussion of the question by 
Mr. Justice Bradley, pages 153, 160, and 161 
lof 102 U. S. (26 L. Ed. 106)]. The closing 
words which are especially pertinent to this 
point are as follows: ‘We see no reason why 
the disposal by a corporation of any of its 
property should be questioned by subsequent 





creditors of the corporation, any more than a 
like disposal by an individual of his property 
should be so. The same principles of law ap- 
ply to each.’ * * * 

“As the character of the plaintiff's claim 
and the facts bearing upon the question which 
we have considered in this opinion are un- 
disputed, the judgment will be entered in this 
court which should have been entered in the 
court of common pleas, dismissing the action 
of the plaintiff below.” 

We concur ip this opinion of the Court of 
Appeals. While it does not say in exact 
words that there is no evidence in support of 
the plaintiff’s contention, the language of the 
opinion seems to import as much. The find- 
ing in its journal entry is “that the judgment 
and decree entered by the court of common 
pleas * * * is not sustained by sufficient evi- 
dence, and is against the weight of the evi- 
dence,” which is precisely the finding by the 
circuit court upon its review of the first trial. 
The record of the second trial shows a persist- 
ent effort of the plaintiff’s counsel to bring to 
light details of the transaction and or the re- 
lations of the parties from which collusion and 
fraud could be inferred; but the testimony and 
the documents thus brought upon the record 
can hardly be said to give rise to such in- 
ference, and hence do not have the force and 
the value of proof of the fraud alleged. Nor 
do we think that the probative effect of the 
facts established by the testimony and the 
documents tends to establish constructive fraud; 
that is to say, a transaction not inspired by an 
actual evil purpose to deceive, but tending, 
nevertheless, to mislead innocent persons and 
to beguile them of their rights, contrary to 
good public policy. Hence, we might say there 
is no proof to sustain this branch of the plain- 
tiff’s case. Such is the impression the facts 
make upon the mind of this court. 

However that may be, the plaintiff tas ut- 
terly failed to make any proof that he was a 
creditor of the vendor company at the time of 
the sale, and therefore he has established no 
title to maintain this suit as a prior creditor. 
Nor has he made any proof of actual fraud 
which would entitle him to maintain the action 
as a subsequent creditor. His evidence proves 
conclusively that he was not a creditor when 
the sale was made, and failing entirely to pro- 
duce evidence of intentional design by the 
vendor or the vendee to defraud creditors, he 
has established no grounds for the remedy 
which he seeks. This puts an end to his con- 
tention. It is therefore not necessary to con- 
sider the other proposition which he makes, 
namely, that Court of Appeals had no power 
to reverse the case the second time on the 
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weight of the evidence, contrary to section 
11577, General Code. 

The Court of Appeals having, as stated in 
its opinion, based its judgment on the plain- 
tiff’s total failure to prove his title to main- 
tain the suit, its judgment both to reverse and 
to dismiss was right in both aspects. Even 
though its journal entry does not accurately 
or fully state the grounds if the judgment is 
right on any ground, it must be affirmed. 

Judgment affirmed. 

SHAUCK, DONAHUE, and NEWMAN, JJ., 
concur. JOHNSON and WANAMAKER, JJ., 
dissent. NICHOLS, C. J., not participating. 


Note—A Claim for Tort as Being an Existing 
Debt Against a Fraudulent Conveyance—The 





principle announced by the instant case is opposed - 


to what is called “the well-nigh universal rule that 
claims for damages arising from torts are within 
the protection of the statutes against fraudulent 
conveyances.” 20 Cyc. p. 430, title, “Fraudulent 
Conveyances.” 

Ss The opinion refers to Evans v. Lewis, 30 Ohio 
St. 11, as the pioneer case in Ohio, but there is 
absolutely no argument adduced in the opinion to 
show the truth of the principle that one having 
a valid cause of action sounding in tort is a sub- 
sequent creditor nor does it hold that one assert- 
ing such right of action by a suit is a subsequent 
creditor, the claimant in the case bringing her 
suit a month or more after the conveyance was 
made. The court merely said: “The existence 
of such a cause of action clearly does not. es- 
tablish the legal relation of debtor and creditor 
between the wrongdoer and the party injured.” 
The cause of action in this case, upon which judg- 
ment was renaered in plaintiff’s favor, was for 
the illegal sale of intoxicating liquors to plain- 
tiff’s husband. 


In White v. Gates, 42 Ohio St. 109, the Evans 
case is extended so as to make a plaintiff in a 
suit for tort already begun at the time of the 
fraudulent conveyance a_ subsequent creditor. 
3ut there is no argument—the court referring to 
the Evans case to sustain this ruling, when it 
decided only that a valid cause of action sound- 
ing in tort made one a subsequent creditor. 

In Stuard v. Porter, 79 Ohio St. 6, 85 N. E. 
1062, the question did not concern fraudulent con- 
veyance or the rights of any creditor as against 
it, and arguendo in a question of service upon the 
guardian of an insane defendant sued for tort, the 
Evans case was alluded to to sustain the proposi- 
tion that: “The liability for a tort becomes a lien 
only from the date of judgment; and the plain- 
tiff was not an ascertained creditor whom the 
guardian was bound to recognize in the admin- 
istration of his ward’s estate.” Quite a different 
question one would suppose from that involved 
in who are existing creditors so far as fraudu- 
lent conveyance is concerned. It was held in 
Mississippi that a chancery court was not au- 
thorized to take cognizance of a suit for dam- 
ages arising out of a tort before it eventuated in 
a judgment. Jones v. Jones, 79 Miss. 261, 30 So. 
651. But in this state it was ruled generally that 
one having a valid cause of action for damages 
arising out of tort was an existing creditor as to 





a fraudulent conveyance. - McGinnis v. Wiscas- 
sett Mills, 78 Miss. 52, 28 So. 725. 

It was said in Hill v. Bowman, 35 Mich. 191, 
that a claim which sounded in tort could not be- 
come a debt as against a fraudulent conveyance 
until it should have been prosecuted to judg- 
ment, but the case did not go off on this, as the 
court called it, “narrow ground,” because it was 
said that if the claimant had obtained judgment 
on his claim prior to the conveyance, he would 
not have made out a case. Hill v. Bowman, 35 
Mich. 191. And in later cases this case was dis- 
tinguished and it was squarely held that one hav- ‘ 
ing a valid cause of action sounding in tort is an 
existing creditor as regards a fraudulent con- 
vevyance. Schaible v. Ardner, 56 N. W. 1105. 

In Meserne v. Dyer, 4 Me. 52, it was said a 
claimant in tort is not a creditor until judgment 
because “all is contingent and uncertain,” an ob- 
servation that might be made as to actions in con- 
tract. 

But as we have said, the overwhelming weight 
of authority is against the instant case and to 
cite the cases amounts merely to tedium, they 
seemingly considering that if a debtor may have 
knowledge of a claim of indebtedness, it matters 
little what is the nature of the claim. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE ARGUMENT AGAINST WOMAN SUF- 
FRAGE. 





As a matter or interest and not as repre- 
senting our views on the question, we give here- 
with the written argument submitted by Miss 
Mary B. Smith to Congress and ordered print- 
ed into the Congressional Record, to-wit: 


In the six suffrage states of California, Colo- 
rado, Wyoming, Utah, Idaho, and Washington 
—Oregon, Arizona, and Kansas did not have 
woman suffrage till voted on at election No- 
vember 5, 1912—the Abstract of United States 
Census of 1910, pages 110 and 118, shows 
there were, in April, 1910, 3,170,152 men and 
women over 21 years of age, exclusive of Jap- 
anese and Chinese. The total vote actually cast 
for president November 5, 1912, in the six 
woman-suffrage states was 1,521,590, so 47.9 
per cent of the men and women—exclusive of 
Japanese and Chinese—over 21 years of age 
in April, 1910, actually voted. 

In the six adjoining and neighboring states 
of Kansas, Nebraska, Oregon, Nevada, South 
Dakota, and Missouri, where men alone vote, 
the total number of men 21 years of age and 
over, exclusive of Japanese and Chinese, was, 
in April,. 1910—Abstract of Census, page 110— 
2,295,119; total vote in the six male-suffrage 
states for president November 5, 1912, 1,587,984; 
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69.1 per cent of the men over 21 years of age 
—exclusive of Japanese and Chinese—actual- 
ly voted, or about 45 per cent more of the pos- 
sible voters in the male-suffrage states voted 
than did the possible voters in the six ad- 
joining woman suffrage states. If 69.1 per 
cent of the men voted in the woman-suffrage 
states—as men in the adjoining male-suffrage 
states did vote—then an analysis of the fig- 
ures show that only 19.1 per cent of the wom- 
en over 21 years of age in the suffrage states 
actually voted. 

According to advice from Secretary of State 
Jordan’s oftice at Sacramento, Cal., where the 
names and addresses of all registered voters are 
sent, in order that sample ballots can be mailed 
them according to law, 804,633 men and 180,000 
women registered in California to vote at 
election November 5, 1912. (See Los Angeles 
Times, October 27, 1912.) 

Ata city election in San Francisco Novem- 
ber 11, 1913, 49,833 women registered and 19,- 
678 voted, about one-quarter of the votes being 
cast by women. In three precincts no women 
voted: in 49 out of 673 precincts there was an 
average of less than 10 votes per precinct by 
women. (Analysis of vote by Registrar of 
Elections Zemansky. See Los Angeles Times, 
November 20, 1918.) Census of 1910 shows 
there were 120,859 women over 21 years of 
age in San Francisco, so only 16.2 per cent 
voted in election of November 11, 1913. 

At an election, June 3, 1913, in Los Angeles, 
for mayor, Rose was elected by 8,037 majority 
over Shenk. Los Angeles had “good govern- 
ment” officials for several years before women 


had the ballot. Rose ran on an “open-town” 
platform and Shenk on “good government.” 
Every newspaper and practically every min- 


ister in the city was for Shenk and asked the 
voters to elect Shenk and have a clean city in 
the interest of the young men and women of 
Los Angeles. 

The Los Angeles Times of June 5, 1913, 
gives the total vote as 84,055; nearly 100,000 
under registration. The Times further says 
that, in spite of the excellent organization of 
Mrs. John S. Myers and her corps of assistants, 
the women did not turn out in any large num- 
bers, and of those who did a considerable per- 
centage appeared to favor the election of Rose. 
As there were 222,877 men and women over 
21 years of Los Angeles (cénsus of 
1910), only 38.2 per.cent of the men and wom- 
en of voting age voted. The Les Angeles Ex- 
press, June 4, 1913, had an editorial on the 
disgrace of electing Rose. 

So many of our people are being misled on 
the liquor question by the suffragists that it 


age in 





is well to submit some facts on that subject. 
In no state in which women have voted on the 
question has state-wide prohibition ever been 
adopted. Nine states where men alone vote 
have state-wide prohibition. November 5, 1912, 
Colorado voted on state-wide prohibition; 
877 votes were cast for the measure and 116,774 
against. (See p. 159, Abstract of Votes, com- 
piled from official returns by James B. Pearce, 
secretary of state, Denver, Colo.) If 58 per 
cent of the women over 21 years of age in 
Colorado had voted for prohibition, the meas- 
ure would have become a law by 6,012 major- 
ity, without a single male vote being cast for 
prohibition, there being 213,425 women over 21 | 
years of age in Colorado. (P. 118 Abstract of 

Census, 1910.) 

Wyoming legalized gambling for about 40 
years after women had the ballot, and had 
neither state-wide prohibition nor local option 
laws. 

About six years prior to the adoption of 
woman suffrage in California Los Angeles voted 
on local option, and the measure was defeated 
nearly 2 to 1. About a month after women 
had the ballot in Los Angeles the 
was again voted on and the saloons 
nearly 3 to 1. 


er 
éu,- 


question 
won by 


December 2, 1913, Santa Monica, Cal., voted 
wet, ballots nearly 3 to 1 for liquor, to be sold 
on Sundays and nights. The Los Angeles Times 
of December 3 says the triumph of “demon 
rum” and the sparkling cabaret is attributed to 
the women, who voted 2 to 1 against a Sunday 
drought. Total vote for the saloons and Sun- 
day liquor 2,178 against 814. Letter under date 
of December 13, 1913, from Director of United 
States Census shows that in 1910 Santa Monica 
had 2,462 males and 2,748 females over 21 
years of age—286 more women than men, yet 
we have the sale of liquor legalized in cafes 
all night and on Sundays in a city of homes 
of less than 8,000 (7,847) people, and I doubi 
that a parallel can be found in state 
where the franchise is limited to 


any 
men 

At an election in California April 18, 1914, out 
of 15 cities and towns voting on the liquor 
question, nine voted “wet” and four’ small 
towns “dry.” Hanford, population 4.829, and 
Merced, population, 3,102, both of which had 
been dry, returned to the wet column. See 
Los Angeles Times, April 14, 1914. Only one 
small county—Lake county—in California is 
dry, and 10 counties out of 62 in Colorado are 
dry. 

In Colorado Springs, Colo., where the sale 
of liquor was prohibited for many years, wom- 
en voted on the question about two years 
Colorado 


ago ,and liquor selling was legalized. 
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Springs had 819 more women than men over 
21 vears of age in 1910. (Letter of Director of 
Census, Feb. 28, 1914.) 


At local option elections in Illinois April 7, 
1914, about eleven hundred saloons out of 
3,000, where elections were held, were abol- 
ished, 12 dry counties were added to the 30 
already dry, making 42 dry counties out of the 
100 counties in Illinois. * 


Kentucky, where men alone vote, has 99 dry 
counties out of 120 in the state, and Missouri 
has 65 no-license counties out of 114 in that 
state. 

Iowa has 77 dry counties out of 99 counties 
in the state; and in Minnesota, at election 
April 7, 1914, two-thirds of the counties where 
local option elections were held voted dry, and 
towns that had licensed saloons for 60 years 
voted dry by men’s votes. 


Right out of twelve counties in Michigan that 
voted on the liquor question April 6, 1914, voted 
dry, including Lansing, the capital of the state, 
by men’s votes; while Springfield, the capital 
of Illinois, where there are 205 more women 
than men over 21 years of age, voted to re- 
tain the saloons. 


Last year the police: board of Denver, Colo., 
passed a regulation prohibiting all unescorted 
women from entering after 8 p. m. cafes and 
restaurants where liquor was sold. Instantly 
a storm of protest arose, not by the refined, 
respectable women, not by the women of the 
streets, but by the political women. These po- 
litical women complained that their “rights 
were being interfered with;” that they might 
be compelled to be on the streets after 8 p. 
m., and that it would be an outrage to prohibit 
them the use of restaurants after that hour. 


“Ladies,” said the chief of police, addressing 
a committee of these women who visited him, 
“I can prove to you from the records here in 
my oliice that the women of Denver drink more 
whisky than men. Shall I open my books and 
show you?” They did not ask for proof. They 
withdrew their protest, and that regulation is 
in effect to-day. 

The suffragists tell us on all occasions that 
if women had the ballot much better laws for 
the education and welfare of the child and 
youth of our country will be enacted. Let me 
cite a few instances to disprove such a theory: 

At Berkeley, Cal., April 12, 1913, for the is- 
suance of bonds for playgrounds, only about 
1,500 of the 8,000 women of the city voted. The 
mayor, who has been a zealous worker for wom- 
an suffrage, reprimands the women for their 
negligence of this particular issue, which of all 
others should interest them. In a newspaper 





article he asks “Where were the mothers?” 
Berkeley has 1,301 more women than men over 
21 years of age. (Letter, Feb. 28, 1914, Director 
of United States Census.) 


At Pasadena, Cal., where there are 2,688 more 
women than men of voting age, the playgrounds 
that were the pride of Pasadena, and were es- 
tablished before women had the ballot, were 
discontinued last July on account of the failure 
of the voters to vote money for the purchase of 
the grounds. (See Los Angeles Times, July 
27, 1913.) No other pJayZrounds have been pur- 
chased or been provided for the children. 


At an election November 12, 1913, Pasadena, 
Cal., failed to vote bonds to repair leaky roofs 
and make sanitary repairs on schoolhouses, to 
complete new schoolhouses under construction, 
and to make it possible to provide schools for 
the entire school year. The superintendent of 
schools said the school year would have to be 
cut a month or two, and some schools will have 
to close when rains begin. (See Los Angeles 
Times, Nov. 13, 1913.) 

It happened to rain November 12 in Pasa- 
dena, and some thought the bonds might have 
carried had the vote been taken on a fair day 
when the ladies could more conveniently get 
to the polls; so it was decided to have another 
election to vote for bonds in a less amount than 
was voted on November 12. So on January 16, 
1914—a fair day—another election vas held 
and the bonds again defeated. So the voters 
of Pasadena have decided at two elections that 
the repair of leaky roofs and sanitary improve- 
ments, and so forth, of schoolhouses—as well 
as playgrounds for the children—are to be in- 
definitely postponed. A letter dated January 
12, 1914, from the Director of the United States 
Census, states there were; in 1910, 9,262 males 
and 11,950 females over 21 years of age. The 
total vote for and against the bonds was 4,832. 
Only 22.7 per cent of the voters of Pasadena 
—population 30,291—was interested enough to 
go to the polls at election of January 16. 


I think, from the instances cited, I have 
shown beyond question that women when given 
the ballot do not, and from their physical or- 
ganization can never, vote as generally as men, 
however much she may desire to do so, on ac-- 
count of her duty of motherhood. When a man 
votes in a male-suffrage state, his vote counts 
one, but in a woman-suffrage state, unless his 
wife votes, his vote counts only one-half. If 
a single man, if’the women of his class do not 
vote as generally as men of his class and opin- 
ions, his vote is of less effect than if women 
were not enfranchised. The fact that the dif- 
ferent classes of women do not vote in so 
large a proportion as men of the different 
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classes in the suffrage states tends to, and in 
many instances does, defeat the will of the ma- 
jority, and no cause can be just or right that 
defeats the will of the majority. Woman’s 
failure to vote as generally as men, where they 
have been given the ballot, in many cases 
causes laws to be enacted that are the will 
of the minority; and that is one of the great 
injustices of woman suffrage, for the laws made 
by minorities are injurious to our free institu- 
tions. 








CORRESPONDENCE. 





JUSTICE LURTON’S WILL. 





To the Editor of Central Law Journal, 
Dear Sir: 

Some news agency, I think it was the As- 
sociated Press, sent out an article to the effect 
that Justice Lurton’s will was invalid because 
he had failed to comply with necessary legal 
requirements as to witnesses, and it seems that 
erroneous and hurtful opinion now prevails. 

Justice Lurton, at the time of his death, and 
during practically all, if not all, his life, was a 
citizen of Tennessee. His will must be judged 
by the laws of Tennessee. It is valid under 
the laws of that State. 

A will in the handwriting of a _ testator, 
signed by him, but which is not attested by 
witnesses, would be void in nearly every state 
in the Union, but such a will is legal in Ten- 
nessee, by specific statute, and by decisions of 
the courts of Tennessee. 

Generally speaking, a will is good as to real 
estate only when it is executed according to 
the formalities prescribed by the laws of the 
State where the real estate is situated, but 
personal property passes under a will that is 
valid under the laws of the State or country of 
the residence of the testator, although it does not 
conform to the laws of the state or country 
where the personal property actually is. Jus- 
tice Lurton undoubtedly did not have any real 
estate outside of Tennessee. His will is valid 
as to real estate that he owned in Tennessee 
and as to any personal property that he owned 
in the District of Columbia or anywhere else. 

Justice Lurton’s will, which was signed by 
him, recited specifically that it was entirely in 
his own handwriting. Such a will is known 
in law as a “holographic” will. 

The statutes of Tennessee provide that, a 
paper writing, appearing to be the will of a 
deceased person, written by him, having his 
name subscribed to it, or inserted in some part 
of it, and found after his death, among his 





valuable papers, or lodged in the hands of an- 
other for safe-keeping, shall be good and suf- 
ficient, if the handwriting is generally known 
by his acquaintances, and it is proved by at 
least three credible witnesses that they verily 
believe the writing and every part of it to be 
in his hand. 

Moreover, the decision of the highest court 
of Tennessee, before which Justice Lurton 
practiced before he was elevated to the bench, 
show that his will is valid. See Crutcher v. 
Crutcher, 11 Humphrey, (Tenn.) 377, and Doug- 
lass v. Harkrender, 3 Baxt. (Tenn.) 114. 

The memory of a splendid Judge, such as 
Justice Lurton was, whose record for accuracy 
on the bench was extremely and deservedly 
high, should not be marred by the unfounded 
and unwarranted statement that he did not 
know how to draw a valid will. 

HENRY WOLLMAN. 

New York, N. Y. 








HUMOR OF THE LAW. 





The papers have been reproducing the fol- 
lowing story: “The new Lord Chief Justice, 
Lord Reading, tells the following story against 
himself. The fear that he inspired as a cross- 
examiner was historic. A surgeon whom he 
was once cross-examining said one day, “I 
dreamed about you last night, Sir Rufus. I 
dreamed you had examined me, and I seemed to 
have ncthing on except my bones.’’’ Within 
our recollection this old story has been told of 
every well-known cross-examiner who has ever 
practised at the Bar.—Law Notes (London). 





Colored people who have survived the days of 
slavery are apt to have methods of reasoning 
which, to say the least, are somewhat confusing 
to people in general. 


“Have you ever stolen before this?” asked a 
‘(Richmond judge some years ago of an aged 
darky, who, after severe cross-questioning, con- 
fessed to having abstracted some household ar- 
ticles from the lady who had engaged him as a 
servant. 

“No, suh,” said the old man, “I reckon dese 
things is the fust things I ever stole.” 

“T suppose,” suggested the judge, “that you 
never took a chicken from your old master when 
you were a young man down in Georgia?” 

“Why, yes, jedge,” admitted the old man, 
“maybe I did take a chicken now an’ then, but, 
jedge, dat wa’nt stealin’-dat was jest prop- 
erty taking property to suppo’t 
jedge.’”—Green Bag. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1, Attachment — Absconding Debtor.—Testi- 
mony that the absconding debtor had induced 
two of his neighbors to indorse his notes, and, 
without their knowledge, had left his place of 
residence about the time such notes fell due, 
held admissible, on an issue joined on a traverse 
to an attachment, to establish the purpose of 
his disappearance.—Dale vy. Beasley, Ga., 81 S. 
E. $49. 

2. Bankruptey—<Attorney Fees.— Where a 
trustee in bankruptcy paid attorney’s fees, leav- 
ing an insufficient amount in his hands to pay 
a watchman employed to care for the property 
of the estate, he would have to stand the loss, 
unless he could obtain a refund from the at- 
torneys.—In re Mitchell, U. S. C. C. A., 212 Fed. 
932. 

3.——Burden of Proof.—Creditors objecting to 
a bankrupt’s discharge had the burden of prov- 
ing the alleged concealment of property and 
failure to keep books with intent to conceal his 
condition, and a discharge should not be refused 
on suspicion unless the objections were sus- 
tained by evidence satisfactory to the court.— 
In re Miller, U. S. C. C. A., 212 Fed. 920. 

4, Good Faith.—That full and fair consid- 
eration was paid bankrupt for goods transferred 
within four months held not sufficient to sus- 
tain the transfer in the absence of good faith.— 
Parker vy. Sherman, U. S. C. C. A., 212 Fed, 917. 
Practice.—A bankrupt’s creditor under 
proper circumstances may be permitted to ap- 
peal from an over allowing claims against the 
bankrupt’s estate when the trustee has refused 
to do so.—In re National Pressed Brick Co., U. 
S.C. C. A., 212 Fed. 878. 

Practice.—That the proceeds of a trans- 
fer of property by a bankrupt were applied on 








6. 











a debt due the government did not prevent a 
recovery of the goods or their value, as under 
Bankruptcy Act, § 64, there are four classes of 
payments to be made before the government is 
paid.—Parker v. Sherman, U. S. C. C. A. 212 
Fed. 917. 





Ts Preference.—Where a bank, with knowl- 
edge of the bankrupt’s insolvency, accumulated 
a fund in its deposit account until the same 
was sufficient to pay a note owing by the bank- 
rupt to the bank, and two days before bank- 
ruptey obtained payment by a check drawn on 
the account, the transaction constituted a pref- 
erence, notwithstanding” the set-off authorized 
by Bankruptcy Act, § 68a.—In re National Lum- 
ber Co., U. S. C. C. A., 212 Fed. 928. 


8. Trustee’s Title-—Since the trustee in 
bankruptcy takes the property of the bankrupt 
with all the equities impressed on it by the 
bankrupt and with the equities in the bankrupt’s 
favor, a purchaser from the bankrupt assumes 
no obligation not enforceable against the bank- 
rupt.—Consolidated Arizona Smelting Co. v. 
Hinchman, U. 8S. C. C. A., 212 Fed. 813. 





9. Banks and Banking—Negligence.—Where 
a bank to which drafts had been transmitted 
for collection sent them to the drawee, which 
marked them paid, but did not.remit any funds, 
it was guilty of negligence in failing to make 
inquiries during a period of more than a month. 
—First Nat. Bank v. City Nat. Bank, Tex., 166 
S. W. 689. 


10. Ostensible Authority—Where a bank 
‘placed a clerk at a desk near a window, and in- 
side the part of the bank screened from the 
public, and the clerk received, during banking 
hours, a deposit and informed the depositor that 
the bank was good for it, the bank conferred 
on the clerk ostensible authority to receive de- 
posits for it, and it was liable for the deposit.— 
First National Bank of Gary v. Posefoff, Ind., 
105 N. E. 175. 

11. Bills and Notes—Estoppel.—Where a note, 
by the direction of a husband, was made pay- 
able to his wife who understood that it was to 
be paid by legal services to be rendered by the 
makers, she was estopped to recover on the 
note.—Bennett v. Miller, Ky., 166 S. W. 805. 

12. Notice.—A bank which cashes for the 
payee a draft, on its face that of G. on E., 
though knowing G. was a buyer for E., may re- 
cover thereon of G. as drawer, it not Knowing 
or having notice that it was given for goods 
sold by the payee to E., or that it was not drawn 
by G. for his own benefit.—Merchants’ Bank v. 
Goodfellow, Utah, 140 Pac. 759. 

138. Seal.—A note under seal does not re- 
quire a consideration, because the seal itself 
imports one.—Burriss y. Starr, N. C., 81 S. E. 
929. 

14, Voluntary Payment.—Defendant hav- 
ing paid a note with knowledge of alleged de- 
fense of failure of consideration, such payment 
was voluntary, and it could not thereafter urge 
the same as a set-off to its liability on other 
notes.—E. H. Taylor, Jr., & Sons v. First Nat. 
Bank of Aurora, Ind., U. S. C. C, A., 212 Fed. 
898. 

15. Carriers ef Passengers—Licensee.—One 
visiting at defendant's station to meet a pas- 
senger was there by implied invitation, and de- 
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owed him the duty of exercising ordl- 


fendant 
to maintain its station buildings and 


nary care 





platforms in reasonable safe condition for such 
us Stark v. Chicago, R. & P. Ry. Co., Mo., 
166 S. W. 850. ‘ 


Licensee.—One entering a train to keep 
a passenger company until the departure of the 
train is at best a bare licensee, and the carrie? 
owes to him only the duty of using due care to 
avoid injuring him when ‘the trainmen discover 
him in a place of peril._—_ W haley v. Louisville & 
N. R. Co., Ala., 65 So. 140. 


17. Contiosast—Prerogat! ve 


16, 





W rit.—Certiorari 





has lost its prerogative character, and may be 
used in the enforcement of private rights, in 
which case the state is not a necessary party, 
and may in such cases be maintained, even 
though the Attorney General refuses to consent 
to the use of the state’s name.—Rawl v. Mc- 


Cown, S. C., 81 S. E. 958. 

18. Chattel Mortgages—Demand.—Where. a 
chattel mortgagee obtained peaceable posses- 
sion of the mortgaged property, its refusal to 
redeliver to the mortgagor unless the balance of 


the debt® which was then overdue Was paid was 
a sufficient demand.—Thompson v. White Sew- 
ing Machine Co., Mo., 166 S. W. 895. 
19.——-Notice.—The filing of a chattel mort- 
gage in the proper office is not constructive 
notice to a creditor who receives in good faith 
from the mortgagor the proceeds of the sale by 


him of the mortgaged property.—Rawlins Coun- 


ty State Bank v. Walters, Kan., 140 Pac. 864. 
20.——Taking Possession.—Where conditional 


took possession of a mule 


vendors, upon default, ] 
who paid 


and then sold it to the vendee’s father, 


for it and intrusted its possession to his son, 
held that he had title and the son could not give 
a valid lien thereon, though the son’s note was 
transferred to the father when payment was 
made.—Mitzell Live ‘Stock Co. v. Smith, Ga., $1 
S. E. 904. 

21. Contracts—Benefit of Third Party.—A 
contract between two parties upon a valid con- 
sideration may be enforced by a third party 


his direct benefit though 
named in the contract, 
the consideration.— 
of Kansas City, Mo., 


when entered into for 
the third party is not 
and was not in privity to 
Uhrich v. Globe Surety Co. 
166 S. W. 845. 

22.——Joint Promise.—A contract by which 
representatives of a company “do hereby agree 
and promise for ourselves and for the said * * * 
company,” ete., creates a joint, and not a joint 
and several, liability Kortvellyessy v. Man- 
hattan Cooperage Co., 147 N. Y. Supp. 586. 

23.——-Pleading.—Where nothing remains to 
be done under an express contract but the pay- 
ment of money, the creditor may declare spe- 
cially on the contract, or may sue on the com- 
mon counts; but, if the suit is for damages for 
defendant’s breach on the contract, plaintiff 
must declare specially on the contract, and must 
aver defendant’s breach thereof.—Elrod Lum- 
ber Co. v. Moore, Ala., 65 So. 175 

24.——Restraint of Trade.—A provision in a 
eontract of sale of corporate stock, obligating 





the seller not to engage in a competitive busi- 
ness in a limited territory for five years, held 
not invalid as in general restraint of trade.— 


Holtman vy. Knowles, Ga., 81 S. E. 852 

; 25. Signature.—The signature to a written 
instrument by a party since deceased may be 
proved by those familiar with deceased’s hand- 





writing.—In re Chismore’s Estate, Iowa, 147 
Mm. W. 30%. 
26. Copyrights—Photsgraph.—Where an ar- 


tist photographed a model and copyrighted the 
picture, another artist’s conception, using the 
same model, did not constitute a copy or in- 
fringement, though by chance the pose, back- 
ground, light, and shade were strikingly similar. 
—Gross v. Seligman, U. S. ¢ A., 212 Fed. 930. 

27. Corporations——Misrepresentation. —Where 
a stockholder was induced to subscribe by 
fraudulent representations, but after ascertain- 
ing the fraud he paid an installment on his sub- 
scription and participated in the corporation’s 
management, he waived the oe re Na- 
tional Pressed Brick Co., U. S. C. C. A., 212 Fed. 
S78 

28.——Successor.—Where defendant was _ in- 
debted to plaintiff's corporate predecessor for a 
balance due on account, plaintiff can sue in its 





from that of 
name does 
where 


different 
change of 
a corporation, 


own name, though it be 
its predecessor; for a mere 
not change the identity of 
it is the same concern under a 


nation.—Philapy v. Aukerman-Bright Lumber 
. 1 


Co., Ind., 105 N. E. 16 
29. Criminal Evidenee—Seduction. — On a 
trial for seduction, evidence of prior acts of in- 


parties is admissible.— 
140 Pac. 680. 


tercourse between the 
State v. Tilden, Wash., 


30. Criminal Law—Alibi.—It is a circum- 
stance that may be weighed against a defend- 
ant, if he unsuccessfully attempts to prove an 
alibi; and it is not error to so charge.—Wiley 
v. State, Ala., 65 So. 204. 

31.— Former Jeopardy.—A conviction ‘or ac- 





quital of petit larceny, which is a misdemeanor 








would be a bar to a subsequent prosecution for 
grand larceny, which is a felony, based on the 
same act.—Buchanan vy. State, Ala., 65 So. 205. 
32. Former Judgment.—One who obtains 
on habeas corpus his discharge under a judg 
ment and sentence adjudged absolutely void 
cannot, on a subsequent prosecution for the 
same offense, rely on the judgment and sentence 
in support of a plea of former jeopardy.—Mar- 

shall v. State, Tex., 166 S. W. 722. 
33.——Husband and Wife.—The wife of the 
man is incompetent to make the affidavit on 
which the warrant is based, or to sign an ac- 
cusation charging another woman with adul- 
tery, committed with the husband of the affiant 
i v. State, Ga., 81 S. E. 912 





or prosecutrix. 
34———_-Miscarriage.—A 
cured by defendant to 
to procure a miscarriage, 
Hey a legal sense.—State v. 


woman, pro- 

take a drug with intent 
was not an accomplice e 

Shaft, N. C., $1 S. 


pregnant 


35. Damages—Menta! Surftering.- 
fering from personal injuries will be presumed 
in the case of an insane person, as well as a 
sane person, until such abnormal mental condi- 
tion as prevents the party from experiencing 
mental suffering is proved.—Tweed v. Western 
Union Telegraph Co., Tex., 166 S. W. 696. 

36. Death—Place of Suit.—Where the 
gent acts causing the death of plaintiff's hus- 
band occurred in Pennsylvania, and the death 
occurred in New Jersey, the action was properly 
brought under the Pennsylvania statute.—Cen- 
tofanti v. Pennsylvania R. Co., Pa., 90 Atl. 558. 

37.-—-Presumption.—Where, in an action of 
a pedestrian, there is evidence that he was killed 
by a: train at a grade crossing after midnight. 
the presumption that he stopped, looked, and 
listened before attempting to cross the tracks 


—Mental suf- 


negli- 


may be rebutted.—Schmidt vy. Philadelphia & R. 
Ry. Co., Pa., 90 Atl. 569. 
38.——-Statute of Limitations.—That limita- 


tions has run against an action for personal in- 


juries to intestate does not bar the administra- 
tor’s right to recover for wrongful death.— 
Causev v. Seaboard Air Line R. Co., N. C., 81, 
S. E. 917 


39. Deeds—Covenant.—If there be a doubt 
as to whether a clause in a deed is a covenant 
or condition, it will be construed as a covenant. 
—Seaboard Air Line Ry. Co. v. Anniston Mfg. 
Co., Ala., 65 So. 187. 

40. Diverece—Detectives.—While in divorcee 
actions the evidence of detectives is looked upon 
with suspicion, it was error to hold, as a mat- 
ter of law, that the testimony of one rendering 
such services through friendship. without com- 
pensation, was sufficient to take the case to the 
jury.—Yates v. Yates, N. Y., 105 N. E. 195. 

41. Separation.—That a_ wife refuses to 
leave her mother’s home and follow her husband 
held not to authorize a judgment in his favor of 
separation from bed and hoard, where the wife’s 
health and her husband’s financial condition 
justify her action.—Copping v. Termini, La., 








.65 So. 132. 


42. Estoppel—Innocent Parties.—Where one 
of two innocent parties must suffer loss through 
the wrongful act of a third person, the loss 
must fall on the one who placed such person in 
a position by means of which he was enabled to 
commit the wrong.—First Nat. Bank of Gary v. 

Josefoff, Ind., 105 N. E. 175. 

43. Executors and Administrators—Suits By 
—On contracts made with deceased, w hether 
broken before or after death, the executrix or 


different desig-. 
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administratrix must sue in a representative and 
not in a personal capacity.—Elliott v. Blue, W. 
Va., 81S. E. 982. 


!4. Frauds, Statute of—Insurance.—An oral 
contract by the seller of goods to carry insur- 
ance on the goods until the notes given for ths 
price should mature, was not void under the 
statute of frauds, since the agreement to take 
out the insurance was to be performed immedi- 
ately, although the insurance was to continue 
for more than one year.—Brickey v. Continental 
Gin Co., Ark., 166 S. W..744. 


45. Homicide—Justification—Profane or ob- 
seene language will not justify the one against 
whom it is directed in shooting the speaker.— 
Jackson v. State, Ga., 81 S. E. 905. F 

1§.——Malice.—To constitute murder, it is not 
essential that malice shall exist for any length 
of time, but is sufficient if it exist but a moment 
before the homicide.—Godbee v. State, Ga., 81 
S. E. 876. 

47-——Provocation.—To reduce homicide to 
manslaughter, it is necessary that the provoca- 
tion be at least an assault actually committed 
or threatened under circemstances which 
sonably convince the mind that accused believed 
he would be presently assaulted, and which 
caused him to commit the act as a consequence 
of the passion aroused by the assault.—Reeves 
vy. State, Ala., 65 So. 160. 

18.——Selt Defense.—Accused, who was awak- 
ened at night to search for a horse he was sup- 
posed to have been stolen, and the deceased on 
the horse, had a right to order him to stop, and 
was not in the wrong in firing in the air to back 
command, so as to defeat his plea of 








up his 
subsequently shooting in self-defense.—State v. 
Johnson, N. C., 81 S. E. 941. 

49.——_Third Person.—An instruction that if 





accused was attempting to shoot a third person, 

and by misadventure shot deceased, the crime 

of murder would be complete, held not erron- 
; 876. 


eous.—Godbee v. State, Ga., 81 S. E. 
50. Indictment and Information—Grand Jury. 
—That incompetent and irrelevant testimony 


was given before the grand jury was not ground 





for dismissing the indictments, if there was 
also legal evidence sufficient to make out a 
prima case.—People v. Grout, 147 N. Y. Supp. 
591. 

ol. Injunetion—Jurisdiction.—A temoprary 
restraining order issued in vacation, upon a 
complaint verified on information and belief 
and upon which no summons had been issued, 


against the mayor and chief of police of a mu- 
nicipality which controlled their official con- 


duct, is void for want of jurisdiction of the 
subject-matter and the persons.—Burns v. Huff- 
man, Ind., 105 N. E. 148. 


52. Innkeepers—Liability—Wheke an inn- 
keeper had a safe for the deposit of valuables 
and posted the notice in the rooms, and a guest 
placed valuable jewelry which she had _ been 
wearing on a bureau in her room and they were 
stolen, the innkeeper was not liable.—Jones v. 
Savannah Hotel Co., Ga., 81 S. E. 874. 

53. Insurance—New Contract.—Where an in- 
surer, upon discovering that the insured had 
understated his age, offered him the privilege of 
continuing the policy upon payment of the 
proper assessment and the deficiency, and this 
was accepted by the insured, there was a new 
contract, and the insurer could not thereafter 
defeat recovery because of the insured’s mis- 
statement, though it failed to collect the cor- 
rect rate.—Lowenstein y. Old Colony Life Ins. 
Co., Mo., 166 S. W. 889. 

_ 54.—_Parol Contract.—An agent duly author- 
ized to bind his company by contracts for insur- 
ance may make valid contract by parol, or by a 
binding slip or memorandum; and a general 
authority to solicit insurance, receive premiums, 
and deliver policies is sufficient to cover an ex- 
ecutory contract to insure.—Sun Ins. Office of 
London v. Mitchell, Ala., 65 So. 143. 

55. Warranties.—The answer, “Widow,” in 
response to a question as to the occupation of 
an applicant fur a burglary policy, is not re- 
Sponsive, and proof that she was a married 
woman is not proof of breach of warranty of 
the policy.—Linzee v. Frankfort General Ins. 
Co. of Frankfort-on-the-Main, Germany, 147 N. 
: Supp. 606. 
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56. Judgment—Estoppel.—In an action on a 
judgment recovered by mistake against “Mar- 
garet” Maloy, “Maggie” Maloy was not estopped 
from questioning the validity of the judgment 
as against her, the debt being barred, because 
she did not inform the sheriff when levying on 
her property that no summons was served on 
her, nor move to set the judgment aside, and 
did not resist the application for leave to sue 
on the judgment.—C, Shenkberg Co. v. Maloy, 
S. D., 147 N. W. 286. 

Insane Person.—Where the face of the 





57. 
proceedings against: an insane person for tort 
does not show the fact of his insanity and his 


disability to defend, and the judgment against 
him is on its face valid, the remedy is to have 
the judgment set aside by writ of error coram 
nobis.—Gibson v. Pollock, Mo., 166 S. W. 874. 


58..—Vacation.—Fraud sufficient to authorize 
the vacation of a judgment in equity must be 
in procuring the exercise of the court’s jurisdic- 
tion, or other matters extrinsic to the matters 
tried by the trial court.—Friebe v. Elder, Ind., 
105 N. E. 151, : 

59 Landlord and Tenant—Delivery of Léase. 
—Where, though a lease was signed by the les- 
sor before her death, it was not delivered to nor 
signed by the lessee during the lessor’s life- 
time, it being in the hands of her agent at her 
death for that purpose, it could not be delivered 
by the agent after her -death, since her death 
revoked the agency.—Streit v. Wilkerson, Ala., 
65 So. 164. 

60. Estoppel.—_Where a tenant enters into 
and held possession of land under a lease, in- 
valid under Code Civ. Proc. § 19738, because not 
subscribed by the tenant, he was estopped in an 
action for the rent to aver its invalidity, and, 
being thus estopped, the action could be main- 
tained under the lease for the rent.—Heffernan 
v. Davis, Cal., 140 Pac. 716. 

61. Eviction.—Where a tenant is deprived 
of the enjoyment of the premises by the im- 
moral act of the landlord, such conduct is an 
eviction, constituting a valid defense to an ac- 
tion for rent subsequently accruing.—Wolf v. 
Eppenstein, Ore., 140 Pac. 751. 

62. Limitation of Actions—Tax Title.—The 
holder of a tax title against mortgaged prop- 
erty cannot invoke limitations as a defense to 
a suit to foreclose.—Gibson v. Rea, Kan., 140 
Pac. 893. 

63. Master and Servant—Contributory Negli- 
gence.—Contributory negligence is not avail- 
able in a miner’s action for injuries proximately 
resulting from the defendant mineowner’s fail- 
ure to furnish sufficient props of suitable length. 
—Ricci v. Cherokee & Pittsburg Coal & Mining 
Co., Kan., 140 Pac. 884. 

64. Eyewitnesses.—An employe, killed by 
the negligence of the master, will be presumed 
to have been in the exercise of due care.—Hutch- 
ins v. Sleepy Eye Telephcne Co., Minn., 147 N. 
W. 279. 

65. Inexperience.—Where a foreman, with 
knowledge of the inexperience of an employe 
in boarding moving trains, peremptorily ordered 
the employe to board a train and reprimanded 
him for not boarding the preceding train, the 
act of the foreman was negligence, authorizing 
a recovery from the employer for injuries sus- 
tained by the employe while attempting to 
board the train.—Myers v. Norfolk & W. Ry. 
Co., N. C., 81 S. E. 935. 

66. Pleading.—The Employers’ Liability 
Act, being in derogation of the common law, 
must be strictly construed, and a complaint 
drawn under that act must affirmatively show 
facts which bring the case within its terms.— 
— Brass Works v. Doran, Ind., 105 N. E. 

















_ 6%. Res Ipsa Loquitur.—The doctrine of res 
ipsa loquitur may be applicable to an accident 
to an employe in the service of his employer.— 
Marceau v. Rutland R. Co., N. Y., 105 N. E. 206. 

68. Safeguarding Machinery.—An employe 
guilty of contributory negligence cannot recov- 
er for injuries due to an employer's failure to 
guard machinery.—Saling v. American Chicle 
Co., Mo., 166 S. W. 823. 

69..--—Safe Place to Work.—Though employes 
were engaged in the more or less hazardous un- 
dertaking of tearing down a building it was the 
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employer’s duty to furnish them with a place 
as reasonably safe as the nature of the work 
would permit.—Boten vy. Sheffield Ice Co, Mo., 
166 S. W. 883. 


70. Mortgages—Payment.—Where a mortgage 
is given to secure the debt of another for which 
the mortgagor assumes liability as surety, a 
judgment in an action on the principal obliga- 
tion which discharged the surety because of an 
extension of time also discharges the mortgage. 
—Hardwicke v. Barnes, Mo., 166 S. W. 826. 


71. Redemption.—The_ statutory right of 
redemption inheres in a mortgage, and cannot 
be waived, whether the mortgage be in the us- 
ual form or in the form of an absolute deed; 
the rule being “once a mortgage; always a mort- 
gage.”’—Beverly v. Davis, Wash., 140 Pac. 696. 

72. Municipal Corporations — Liability. — 
Where the officials of a town knew of the de- 
fective condition of a street, either by reason 
of driving over it or by having their places of 
business near it, the town officials were negli- 
gent, rendering the town liable for injuries to a 
traveler thereby caused.—Saxon v. Town of 
Houlka, Miss., 65 So. 124. 

73. Negligence—Automobile.—An automobile 
is not such a dangerous machine as would re- 
quire it to be put in the category with the lo- 
comotive, dangerous animals, explosives, and 
the like, so as to render the owner liable from 
its use.—Goodman v. Wilson, Tenn., 166 S. W. 
752 

74, Emergency.—One person cannot, by 
his want of care, put another in danger and 
then excuse himself from liability for injury 
to the other on the ground that the latter did 
not use good judgment in extricating himself 
from the peril.—Lundien v. Ft. Dodge, D. M. 
& S. Ry. Co., Iowa, 147 N. W. 308. 

75. Emergency.—That a person placed sud- 
denly in a position of peril does not pursue the 
wisest course in attempting to avoid danger 
does not make him guilty of contributory neg- 
ligence, where he acts in good faith as a per- 
son of ordinary prudence would act under simi- 
lar circumstances. —Centofanti v. Pennsylvania 
R. Co., Pa., 90 Atl. 558. 


76. Partnership—Agency.—Whether a part- 
nership is commercial or not, one of the part- 
ners has no authority to bind the firm for a 
purchase of lumber for a strictly private pur- 
pose, wholly foreign to the firm’s business, of 
which the seller was apprised on the face of the 
transaction.—Vinegar Bend Lumber Co. v. How- 
ard, Hooks & Henson, Ala., 65 So. 172. 

77. Physicians and Surgeons—License.—A 
person claiming to be a chiropractor or doctor 
of chiropractics, having an office with a sign 
and regular office hours, having treated about 
200 persons for the stomach, chest, or spine, and 
also nervousness, etc., held practicing medicine. 
—People v. Ellis, 147 N. Y. Supp. 681 

78, Negligence.—Where want of a reason- 
able degree of skill ordinarily possessed by phy- 
sicians, or the negligence of a physician in diag- 
nosing a case or treating a patient, is the cause 
of an injury to the patient, the physician is 
ee —— v. Vernon, Ind., 105 N. 

6. 

79. Principal and Agent—Agency.—That a 
loan is made through an agent who has collected 
interest, and who has in special cases been 
authorized to collect the principal of particular 
mortgages, does not show general authority to 
collect money due his principal, and one paying 
to him the amount of a mortgage without his 
having the mortgage in his oy does so 
at his peril—Wynn v. Grant, N. C., 81 S. E. 949. 


80. Declarations of Agent. jor a declara- 
tions of a herder of trespassing sheep and cat- 
tle that he was working for the defendant who 
owned them, were inadmissible, because agency 
cannot be proved in that way.—Surbaugh v. 
Butterfield, Utah, 140 Pac. 757. 

81. Railroads—Crossing.—Where a _ traveler 
and a train approach a ae so nearly at 
the same time that, as a reasonbly prudent per- 
son, the traveler knows he cannot cross with 
safety, he must yield precedence to the train.— 
Lundien v. Ft. Dodge, D. M. & S’ Ry. Co., Iowa, 
147 N. W. 308 

82. Religious Societies — Employment. — 
Where plaintiff, when engaged as_ minister, 




















knew that his salary was contingent upon vol- 
untary contributions, and that the church board 
merely estimated them, there was no binding 
contract under which he could subject the church 
property to payment of his salary, particularly 
as the rules of that denomination forbade such 
procedure.—Baldwin vy. First Methodist Episco- 
pal Church of Opportunity, Wash., 140 Pac. 673, 


83. Injunction.—Members of a church in 
which the majority rules, expelled by a vote 
legally taken, have no standing to enjoin the 
church from tearing down a church edifice on 
the ground that they had a right to possession 
as members of the church.—Foreman v. Fryer- 
son, La., 65 So. 131. 

84. Sales—Caveat Emptor.—Where an article, 
sold for any and all purposes for which it is 
adapted, and not for a particular purpose, is 








open to inspection by the buyer, the rule of 
caveat emptor ordinarily applies—Woods v. 
Nicholas, Kan., 140 Pac. 862. 

85. Implied Warranty.—Where a_ written 


contract for the sale of butter specified that it 
was to be of the maker’s standard grade, there 
is no implied requirement that it shall be suit- 
able for a certain market, even though both 
parties understood that it was to be shipped 
to that market.—Roundy & McMurray Co. 

Nicholson Produce Co., Iowa, 147 N. W. 305. 


86. Rescission.—In the absence of fraud or 
an agreement to rescind, an executed sale can- 
not be rescinded for breach of a warranty.— 
Eagle Glass & Mfg. Co. v. Second Hand Pipe 
& Supply Co., W. Va., 81.S. E. 976. 


87. Sheriffs and Constables—Surety.—aA sheriff 
and his sureties are liable for damages arising 
from his intentional or negligent shooting of a 
misdemeanant who flees to avoid arrest.—State 
v. Cunningham, Miss., 65 So. 115. 

88. Specific Performance—Personal Property. 
—Where there has been part performance, and 
where the services rendered are of peculiar 
eharacter which cannot be measured by pecun- 
iary standards, there is no distinction between 
personal property and real property, and specific 
performance will be granted where the claim 
ee v. Bishop, Kan., 140 Pac. 





89. Trade-Marks and Trade Names—Applica- 
tion.—Right to exclusive use of a trade-mark is 
limited to a use on a particular class of goods 
on which it has been actually used, others being 
entitled to use the identical mark or name in 
connection with the sale of different: goods.— 
Simplex Automobile Co. v. Kahnweiler, 147 N. 
Y. Supp. 617. 

90. Personal Use.—While a person cannot 
be enjoined from using his own name in busi- 
ness, the manner of such use may be regulated 
by injunction.—C. Kurtzmann & Co. v. Kurtz- 
mann, 147 N. Y. Supp. 673. 

91. Unfair Competition.—No exclusive 
proprietary interest in a trade-name is necessary 
to relief on the ground of unfair competition, 
while in trade-mark cases an exclusive right 
is necessary.—Furniture Hospital v. Dorfman, 
Mo., 166 S. W. 861. 


92. Vendor and Purchaser—Fraud.—Where a 
husband, after securing a divorce from his wife, 
conveyed land, the grantee was not affected by 
the husband’s fraud in procuring a colorable 
jurisdiction of the person of his wife in the 
divorce action, in the absence of knowledge 
thereof at the oe A purchase.—Friebe v. El- 
der, Ind., 105 N. 


93. Waters th 5 aol Courses—Diversion.— 
There is no absolute property in the waters of 
a natural stream, and the only right one may 
acquire thereto is by diverting the waters for 
a usufructuary purpose, and a water right, to 
be available, must be attached to the land.— 
saneere v. Steamboat Canal Co., Nev., 140 Pac. 

94, Wills—Construction.—In a will authoriz- 
ing any of testatrix’s daughters who shall “be 
single and unmarried * * * or shall be discovert” 
to bequeath the residuary estate left to them, 
the words “single” and “unmarried” were in- 
tended to express the same thought, but “dis- 
covert” indicated a purpose to exclude any hus- 
band from _ participating in the estate.—In re 
Rudman’s Estate, Pa., 90 Atl. 566. 
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